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Bef ore Hesse, Chairperson; Craib, Shank and CamIli, Menbers.
DEC SI ON
Cam | 1li, Menber: The Teachers Association of Long Beach

requests reconsideration of Decision No. 721, issued by the
Publ i c Enpl oynent Rel ations Board (PERB or Board) on March 3,
1989. Having duly considered the request for reconsideration,
the Board itself hereby denies the request for the reasons that
fol | ow
Pursuant to PERB Regul ation 32410(a), the grounds for
requesting reconsi deration are limted to
clainms that the decision of the Board
itself contains prejudicial errors of fact,
or newy discovered evidence or |aw which was
not previously available and could not have
been di scovered with the exercise of
reasonabl e diligence.
This request for reconsideration consists of assertions that
the Board made prejudicial errors of |aw, decided an issue not

raised by the parties, and failed to address the issue regarding



t he reasonabl eness of the enployer's regul ati ons governing the
internal mail service. As these assertions do not neet the
standards set forth in PERB Regul ation 32410(a), the
reconsi deration request nust be deni ed.
- ORDER
The request for reconsideration of PERB Decision No. 721

(Case No. LA-CE-1151) is hereby DENI ED

Menber Shank joined in this Decision.
Chai r person Hesse's concurrence begins on page 3.

Menber Craib's concurrence begins on page 8.



Hesse, Chairperson, concurring: Wile | agree with the
.majority that the request for reconsideration should be denied, |
woul d address each of the argunents raised by the Teachers
Associ ati on of Long Beach (TALB or Association) in its request
for reconsideration.

The Associ ation asserts that the Public Enploynent Rel ations
Board (PERB or Board) msread the decision by the United States
(U.S.) Suprene Court in Regents of the University of California
v. Public Enploynent Relations Board (1988) 485 U.S. [99
L. Ed. 2d 664] (Regents) by: (1) failing to consider the

Associ ation's status as an exclusive representative; (2) failing
to consider the content of the TALB newsletters; and (3) fai]ing
to consider the exceptions available to the Association by
[imting its discussion to only the Letters of the Carrier and
Private Hands VVthbut Conpensation exceptions. The Association
al so argues that the Board distorted the definition of
"newspaper"” at 66 C.J.S., Newspaper, section 1, page 22, and
ignored the footnote to 39 CF. R section 310.1(a)(7), which
states that if there is any question whether the material may
properly be excluded by definition, then the material falls

‘Wi thin the exceptions to the Private Express Statutes. Finally,
t he Associ ation asserts that the Board decided the status of the
TALB newsl etter under the Private Express Statutes, and failed to
deci de the reasonabl eness of the Long Beach Unified School

District's (Dstrict) internal mail regul ations.



The Association's argunent that the Board m sread,
msinterpreted or msapplied Regents is without nerit. The
Regents case does not constitute "newy discovered evidence or
law." At the tine the admnistrative |aw judge issued his
proposed decision, the U S. Suprene Court had not rendered its
decision in Regents. However, the parties were well aware of the
significance of Regents to their case and addressed this issue in
their post-hearing briefs. As the Regents decision was fina
before the Board rendered its decision in PERB Decision No. 721,

t he Board considered Regents in its disposition of this case.?!
The fact that the Association disagrees with the Board's

" application of Regents to their case does not constitute grounds
for granting reconsideration.

Notw t hstandi ng the fact that the Association has not stated
any grounds for reconsideration, the Association's reading of
Regents is inaccurate. The Board, in _University of California_at
Berkel ey_(WIson) (1984) PERB Decision No. 420-H, held that

access rights of enployee organizations are statutory
irrespective of whether the enpl oyee organi zation is the

excl usi ve or non-exclusive representative. (ld. at pp. 27-28,
32.) Based on the Board's holding, the U S. Suprene Court did
not differentiate between an exclusive and non-excl usive

representative in its discussion of the Letters of the Carrier

Al t hough the Association requested to brief the application
of Regents before the Board issued its decision, PERB denied this
request and stated that no additional briefing would be
permtted. -



exception. Thus, the decision enconpasses the use of internal
mai | systens by both exclusive and non-excl usive representatives.
Even so, the TALB newsletter clearly contains the current

busi ness of only the Association (i.e., upcomng events,

i ncluding el ections, neetings, and nmenbershi p canpai gn, and
updates on negotiations, unfair practice charge hearings, and
legislative bills). The fact that the Association is the

excl usive representative does not nmean that its business also
constitutes the District's business. Even if the TALB

newsl etters constituted the current business of the District, the
Letters of the Carrier exception also requires that the letters
are sent by or addressed to the person carrying them As the
District is carrying the Association's newsletter through the
District's internal mail system this condition is not satisfied.
As neither condition of the Letters of Carrier exception is
satisfied, the Association's argunent nust fail. Finally,
contrary to the Association's argunent, the Board, inits

determ nation that the newsletters were letters under the Private
Express Statutes, considered the content of the TALB newsletter
and ot her applicable exceptions under the Private Express

St at ut es.

The Association next argues that the Board distorted the
definition of "newspaper" and ignored a footnote in the postal
regulations. In its decision, the Board considered different
sources to help define the terns "newspaper” and "periodical."

No one definition was concl usive. Rat her, the Board | ooked to



the common characteristics in the various definitions. Further,
the Board accurately quoted the definition of "newspaper" at 66
C. J.S., Newspaper, section 1, page 22.
The footnote referred to by the Association at 39 CF. R

section 310.1(a)(7) states:

Several of the itens enunerated in this

paragraph (a)(7) do not self-evidently lie

outside the definition of "letter". To the

extent, however, that there is any question

whet her these itens may properly be excl uded

by definition, the Postal Service has

determ ned by adoption of these regul ations

that the restrictions of the Private Express

Statutes are suspended pursuant to 39 U S. C

601(Db).
As the Board found that the TALB newsletter was not a "newspaper"
or "periodical,"” but, rather, a "letter" under the postal
regul ati ons, the above-quoted footnote is inapplicable.
Addi tionally, the Association's argument that the newsletter
falls under the second-class mail definition of "newspapers and
ot her periodical publications”" is not dispositive. The fact that
the materials may be sent by second-class nail does not nean that

they fall wthin an exception to the Private Express Statutes.

Finally, the Association's argunent that the Board deci ded
the status of the TALB newsletter under the Private Express
Statutes, and failed to decide the reasonabl eness of the
District's internal mail regulations is wthout nmerit. In
response to the Association's argunent that the status of the
TALB newsl etter under the Private Express Statutes was not
litigated and that the Association was denied due process, the

Board notes that this issue was addressed by both parties in

6



their post-hearing briefs, and that this issue was evident by the
District's amended regul ations, as well as the anended conpl ai nt
and answer. The District's regulations permt the distribution
~of only the TALB newsletter through the District's internal nmai
system and the record reveals that the Association used the
District's internal mail systemonly to distribute its |

newsl etter. The Board found that the TALB newsletter constituted
a "letter" under the Private Express Statutes, and that no
exceptions permtted the District to carry the newsletter through
the District's internal mail system As the Board held that the
TALB newsl etter could not be distributed through the District's
internal mail system the Board did not need to address the

- reasonabl eness of the District's regulations as applied to the

TALB newsl etter. Accordingly, the Board dism ssed the conplaint.



Menber Crai b, concurring: Though I continue to adhere to
the points raised in ny dissenting opinion in PERB Decision
No. 721, | cohcur in the denial of the request for
réconsideration of that decision. Gven ny fundanenta
di sagreenment with the majority's analysis in Decision No. 721, |
am not unsynpathetic to sonme of the argunents nmade in the
reconsi deration request. However, pursuant to PERB Regul ation
32410(a), the proper grounds for reconsideration are limted to
"prejudicial errors of fact, or newy discovered evidence or |aw

. " Here, the request for reconsideration consists solely

of assertions that the Board nade nunerous errors of [aw.

~ Therefore, the request nmy appropriately be denied.



